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D RO PPP : 
^ SIRS: 
PLEASE TAKE NOTICE that upon the annexed Petition 
of KNIT-AWAY, INC. duly verified May 7, 1975, the Demand 
for Arbitration and Notice of Intention to Arbitrate dated 
May 5, 1975, together with proof of due service thereof by 
certified mail, return receipt requested, on May 5, 1975, 
the undersigned will move this Court at a Special Term, Part 
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served upon the undersigned at 
the return date of this motion, 


Dated: New York, New York 
May 7, 1975. 
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("Knit-Away"), by its 
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ectfully shows and alleges: 
oner is a corporation duly orgenized and existing. 


of the State of North Carolina and authorized 


in the State of New York with an office and 


County and State of New York, and 
of textiles 
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end belief, at all times hereinafter 


L. W, FOSTER SPORTSWEAR CO 


mrnewisrenia nnranypr af 4 syth 1 * : 
Pennsylvania corporation euthorizec 
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to do business in the State of New York with an 


place of business in the City, Coimty end State of New York 


men's clothing. 

3. On or about and between the l2tb day of September, 
1974 and the 17th day of February, 1975, Petitioner and 
Respondent entcred into a series of twenty (20) contracts, 
each of which called for the sale and delivery by Petitioner, 
end the purchase by Respondent, of textiles on the terms and 
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conditions and at the prices set forth in said contracts, Ea 
of said entracts was delivered to and received by Respondent 
iid retained by Responcent without written objection thereto 
for more than ten (10) days. Subsequent to the delivery to 

and receipt by Respondent of each of said contracts, Petitioner 
actually delivered to Respondent the textiles referred to in 
said contracts. Copies of the face of each of said contracts 
are annexed hereto, made a part hereof and marked Exhibit "A". 
e of the contracts, which is identical 


A copy of the reverse sic 


in all contrects, is annexed hereto, made a part hereof and 
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marked Exhibit "B", Tach of the contracts hereinabove referred 
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"This confirmation is given subject 
to all of the terms and conditions on the 
face and reverse sides hereof, including 
the provision for arbitration and exclusion 
of warranties all of which are accepted 
by Buyer, supersede Buyer's order form, if 
any, and constitute the entire contract 
between Buyer and Seller. Buyer shall be 
deemed to have assented to all of the 
terms and conditions hereof, and this 
confirmation shall become a contract for 


the entire quantity specified either when 

(a) this con irmation is Signed and returned 
by Buyer to Seller and accepted in writing — 
m Seller, or (b) Buyer receives and retains 
this confirmation without objection for ten 
days, or (c) Buyer accepts delivery a a 

or an art of the merchandise ordere ere- 
under, or when Buyer hes given to seller 


specification of assortments, delivery dates, 
shipping instructions or instructions to bill 
and hold or when Buyer has otherwise assented 


to the terms and conditions hereof." (Emphasis 
supplied.) 
4. Each of the said written agreements contains the 


following clause relating to arbitration, to wit: 


"15. ARBITRATION: Any controversy arising 
out of or relating to this contract, shall be 
settied by arbitration in the City of New York 
in accordance with the Rules then obtaining of 
the General Arbitration Council of the Textile 
Industry. The arbitrators sitting in any such 
controversy shall have no power to alter or 
modify any express provision of this contract, 
including without limitation, the provisions of 
paragraph 6 applicable to claims, or to render 
any award which by its terms effects any such 
alteration or modification. The parties consent 
to the jurisdiction of the Supreme Court of the 
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State of New York, and of the United States 
District Court for the Southern District of 

New York, and, this sale being an interstate 
commerce, to jurisdiction under the Federal 
Arbitration Act as well as the arbitration 
statutes of the State of New York, fer all 
purposes in connection with said arbitration. 
The parties further consent that any process or 
notice of motion or other application to either 
of said Courts or a Judge thereof, may be served 
inside or outside the State or South^rn District 
of New York by registered or certified mail, 
return receipt requested, or by personal service 
provided a reasonable time for appearance is 
allowed, or in such other manner as may be 
permissable under the Rules of said Court. 


"Seller shall have all rights to provisional 
remedies which it would have notwith- 
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stending the existence of this agreement to 
٠ 
arbitrate," 


Thus, pursuant to the written agreerents between the parties, 
the parties consented to the jurisdiction of this Court for 
all purposes in connection with the arbitration and further 
consented that any process or notice of motion or othe 
application to this Court may be served by registered or 
certified mail, return receipt requested, 

5. Petitioner believes and, therefóre, alleges upon 
information aad belief, that Respondent has actually used all 
or virtually 211 of the textiles supplied te it ty Petitioner 


pursuant to the contreets as aforesaid, in the manufacture by 


Respondent of garments for Respondent's customers. As of 
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Petitioner tne sum of $380,100.15 on account of textiles sold 
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Respondent pursuant to the above-referred to contracts. A copy 
of the statement of account in respect of such indebtedness 
showing the 109 open invoices in question, as of April 1, 1975 
is annexed hereto, made a part hereof, and marked Exhibit ۷ 
6, Subsequent to April 1, 1975, Respondent paid the sum 
of $11,541.35 to the Petitioner on account of the aforementioned 
indebtedness, On or about April 16, 1975, Respondent tendered 
the further end additional sum of $44,960.13 to Southeastern 
Financial Corporation, Knit-Away's Factor. Annexed hereto 
and made a part hereof as Exhibit D“, is a copy of the 
front and back of Foster's check dated April 16, 1975, Upon 
being mede aware that Foster's check in the amount of $44,960.13 
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was purportedly in full payment of the. entire indebtedness due 
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and owing to Knit-Away from Foster (at that time approximately 


$367,000), and in accordance with Uniform Commercial Code 


§1-207 Foster's check in the emount of $44,960.13 was accepted 


endorsement: 


Petition 


we are accepting this check #17902 in the 

sum of $44,960.13 under protest and without 
prejudice to our right to recover all sums 

due us." 


In addition, by letter dated April 21, 1975 sent by 
registered mail, return receipt requested, the Petitioner 
advised Foster that Foster's check 17902 dated April 16 
1975 in the sum of $44,960.13 was being accepted "under 
protest and without prejudice to our right to recover all 


sums due us, ennexed hereto and made a part hereof as 
Exhibit "E" is Knit-Away's letter of April 21, 1975 together 
with both the registered mail receipt es well es the return 
receipt card evidencing Foster's receipt of this letter. 

Thus, there is a balance of $323,598,67 due and owing from 
Respondent to Petitioner, no part of which sum has been paid 
although duly demanded, Petitioner hes applied the $56,501.48 
in payments made subsequent to April 1, 1975 against invoices 


set forth on Exhibit "C" in reverse order of the dollar amount 
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set forth, for such invoice (smallest invoice first), therety 


"Paying" sixty-nine (69) of such invoices in full, and 


one (1) invoice in part,  Annexed hereto, mede a part hereof 
e , p 


and marked Exhibit F“ are copies of all the oven invoices 
t , 


and annexed hereto and marked Exhibit "G" is the one (1) 


invoice which is open in part. The attention of this Court 
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j respectfully rected to the fact that eac f said 
a 1 
invoices refers to a contract numb r, being the contracts 
here inabhove dec bed 


7. In accordance with the provisions of the contracts 

„ (more fully set forth 
arbitretion proceeding before the General Arbitration Council 
of the Textile Industry and is seeking en Award of Arbitrators 

š directing payment of the amount remaining unpaid to it by 
Respondent (under those contracts pursuant to which invoices 
were rendered which have not been paid in full) and dismissing 
Respondent's claims, if any, with respect to said textiles, 
A copy of Petitioner's Demand for Arbitration and Notice of 
Intention to Arbitrate, together with proof of due service 
thereof, together with proof of filing thereof 


» is annexed 


hereto, made a part hereof, and collectively marked Exhibit “, 
B , J 
WHEREFORE, Petitioner respectfully prays for 
an Order directing that such arbitrat ion proceed in the manner 
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provided for in the agreements between the parties all in 
accordance with the form of Order attached hereto and marked 
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-708594 |21-31-5|04-21-75|47000|I'!V | 
708556 |091-31-5|04-C1-75|47909|INV 
768897 |c1-31-5|04-31-75|470093|INV 

| 708598 |C1-31-5|04-01-75|47000 |INV | 
| 76 85% |01-31-5|64-31-75|47C09|INV 
|~7686CO |C1-31-5|64- 01-۷ 


CH 
— 
۱ 
« 
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| 1,212.54 
E | 
3,503.06 
8,221.44 
| 2.125,32 
| 69404.58| 
2,024.68 
3.608. 99 
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WE, — = i ans nes SEN ہی‎ a — ۸ سو‎ —— 
qe "RAMSAR TVS N ب‎ — — 
ew D qvia rar | 
| o p aran | H 
c STATEMENT TOTAL E | d 
KE CLIENT EE و‎ 
FORM SFC-825-0 15:74 
uso وو و رر ا‎ 


Exhibit "C" 


m» 7 


STATEMENT DATE 


PURCHASED FROM 


CUSTOMER NUMBER 


Exhibit 


04-01-75 G 
v ©) 
«NIT-AWAY (WD) 
0722-084 1938 


geg TO INSURE PROPER CREDIT SHOW VENDOR'S NAME AND INVOICE NUMBE OR 76 F THIS STATEMENT 
ä INVC NCE /REFER Spa DUE | pese Y D PAST DUE " RS 
NUMBER | — DATE |NUMBER| TYPE | OVER $0 3-40 i 1-30 | 5 
LS — 13 I ۱ TEE m L 
708601 |01-31-5| pra 01-75 |47000 | |INV | 5914.19 | 
708605 |G1-31-5 C -ol- 75 (47000 (INV | $25.00 | 
10 860 |C1-31-5 64-01-75 |4700 |INV | 24,141.96 
108608 |01-31-5 |04-01- 75 |47000 |INV 35,251.62 
768609 |C1-31-5|24-01-75 | 47062 |INV | 54,907.66 | 
-708611 |C1-21-5 |04-01- 75 | INV 3,384.54 
| 708612 |G1-31-5 |604-01- 75 | INV 528.04 
I-q52a5  |01-31-5 |04-01-75 | INV | 2,354.00 
95286  |01-21-5 |04-01- 75 | INV 1,171.32 | 
95287 01-31-5 [64-01-75 | INV 21763442 
| 45288 01-31-5 |04-01-75 | INV 2,131.58 | 
-95293 01-31-5 [O- 01- 75 000۷ 8, 190. 82 | 
2952906 01-31-5 [0 % 01-75 [INV | 5,019.42 
— — — l 
PAST DUE TOTALS | 
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SOUTHEASTERN FINANCIAL CORPORATION 


P.O. BOX 1377 


CHARLOTTE, N.C. 28232 
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SOUTHEASTERN FINANC 
P.O. SOX 


IAL CORPORATION 
4ARLOTTE 


P "at STATEMENT Gagn NOT 
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SOUTHEASTERN FINANCIAL CORPORATION 


P.O. BOX 1377 


STATEMENT DATE 94-21-75 


PURCHASED ERC a 


CUSTOWER NUMBER 


KNIT-AwWwAY (MWD) 


NE 


CHARLOTTE, N.C. 28232 
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©) 5 c Mic PAGE NO 7 
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0722-084 1908 
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SOUTHEASTERN FINANCIAL CORPORATION 
P.O. BOX 1377 CHARLOTTE, ^ 


STATEMENT COSS NOT AGERE with‏ وی 
"ECOMOS PLEASE NONI, SOUTHEASTERN FINANCIAL‏ 


ORPORATION AT ONCE 


A'S NAME AND INVOICE NUMEER:S) OR RETURN COPY OF THIS STATEMENT 


PAST DUE J 
CURRENT 


E TO INSURE PROPER CREDIT SHOW VE 
5 0000۳ ` — — wA EN see "- 
TEN... E/REFER.  ] DUE Y store | TRANS. | 
NUMBER DATE | DATE NUMBER| TYPE f 
-95297 -31-5 104-01-75 | | TNV 
95454 — 04-03-75 | INV | 
95455  |02-02-5|04-03-75 | INV 
95457 |02-03- 5 |04- 04-75 | INV 
95462 02-03-5 |04- 94- 75 | (UNN | 
95-67 |02-04-5|C4-95-75 | IYNV | 
95497 |02-06-5/04-07-75 )۷ 
955€1 چیہ‎ |04-07-75 | INV 
95510  |02-97-5|04-08-75| INV 
738676 „ [INV 
95518 02-1 3-5 |04-11-75| |I NV 
23519 |02-12-5 |04-11- E (INN 
95820  |02-10-5 |04-11- MW D o. 
| PAST DUE TOTALS | 


$553.44 
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STATEMENT DATE 


CYIT-AWkAY (MAD) 


PURCHASED FROM 


BOX 1377 


CHARLOTTE, N.C. 28232 


PAGE NO 


SOUTHEASTERN FINANCIAL CORPORATION 
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CUSTOMER NUMBER 0722-084 1908 : سوک‎ never: 
SOUTHEASTERN FINAN AL RPOR: | 
| 
1 
| 
Wäi l 
INVOICE REFER, stone Y Trans. Y curren 
NUMBER ATE NUMBER TYPE OVER 60 | 
955«5  |e2-19-5 IM | | 6.13 
95596 |02-1lu-5 |INV | | 10.49 
95586 02-12-5 1904-13-75 (UNN | | | 109 
95568 02-13-5 04-10-75 (UNN | 20.44 
95571 |92-13-5 |\04-14-75 INV | 22.94 
5572  |02-13-5 |C4-15- 7* (INN 128.10 
95574  |02-13-5 l04-14- 75 | IINV | 88.20 
95575  |02-13- 5 04-14-5 NV | 101.52 
95623  |C2-13-5 |04-19- 75 |INV | | 222.27 
95624  |02-18-5 |04-19-75 |INV | 124.0% 
95635  |C2-19-5 |64-26- 75 1۸۷ا‎ | 734.16 
35697  |02-20-5 |04-21- 75 | ۱۱۷۷ا‎ | 109.09 
95672 |02-23-5|04-24-75] _ [INV E EES C 122.00 
| | PAST DUE TOTALS L | | 1 
F — — 
| e ve ~ Zeit ٹیل‎ | \ 
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SS : E E 1 
2 SOUTHEASTERN FINANCIAL CORPORATION 


P.O. BOX 1377 CHARLOTTE, N.C. 28232 
7 Qc? ns?renmnrenns2 
STATEMENT DATE 04-01-75 8 ۸ — Y ic ۱ | PAGE NO 9 
PURCHASED FROM KNIT- AWAY (MWO) 1 
OE OTARA 1908 یسپ یج‎ nave ewan 
SOUTHEASTERN "'NANCIAL COPRPOHAT!ON 
P.O 30x 13 .MARLOTTE N.C 2 
TO INSURE PROPER CREDIT SHOW VENDOR'S NAME AND INVOICE NUMBER(S) OR RETURN COPY OF THIS STATEMENT 
* ye = - 01 / +00 (— f - - — —— ^ D ——————————————— QL————— — 
س تا‎ ae ae DUE ۲ store Y trans. Y ETE — J CURRENT 
NUMBER DATE DATE | NUMBER TYPE | OVER 60 3! - 46 1-30 i 
breis ری شر ر نس‎ ER bu | : J bes E E 
95673 |02-23-5 |04-24- 75| [INV | | | 120.00 
95684  |02-25-5|04-26-75| | INV | | 45.57 
95710 | 02-26-5 | 04-27-75 | |INV 130.99 
708928 103-0 7-5 | 05-06-75 | | INV 3,550.51 
. 95736 03-07-5 |05-06~75 | |I NV 518.58 
| 
| | 
| 
| | 1 
| | 
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| 
| = os 
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— سم — = 


2 * Weeer | — — 

— nam Me Ser Du 

E ß STATEMENT TOTAL |$ 380,100.15 
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AMOUNT — p NET AN NT‏ لس نلستان١ّت‏ 
mAMT.ZULAR^ A»‏ | 
مسج : K i‏ . = 


RE: 01 ۱ 


i |‏ ھی 
Less Returns 1 39,247.15 ۱ |‏ 
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11 ght goods 


LETACH AND RETAIN THIS STATEMENT Tee ATTACHES CHCCE 18 iN FATWLNT OF ITEMS DESCHIDLO ABOVE f wor coret 
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^ | 
| mac r e ANA 
| THE FOSTER COMPANY Ne 17902 
HANCOCK & WESTMORELAND STREETS 
نے‎ PHILADELPHIA, PA. 19140 s 
e | < : D. A hn mdi 8 60-117/31 
-> 2 
e.t 
| — 14 ص۱۰‎ " d i p 
SSI PAY E .. ا_ و‎ 3 
i Em: TO THE ORDER OF / 
| O 
i 
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* RID: 


AE ates Se) EE dà 
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Exhibit "D" 


| 1 | 7 612.32 
| | ۱ ۱ | 276,265.48 
| C ۱ 28 on rerchznj]i | | j= 221, 7d. 
ck “17215 9 " 11,541.17 
ES as - E ریہ ہی‎ 555 , 0.3 


—— —— — - 


Endorsement of this check 
constitutes payment in full of 
al! c' a ins of Kint-Away, Inc, 
against L.W. Foster Sportswear 


-0., Inc., arising from shipments 


represented by invoices and 
credit memos attached. 


tia 


45a 


April 21, 1275 


Mr. Howard Foster 

L.W. Foster Company 

Hancock & Westmoreland Sts. 
Philadelphia, Pa. 


Dear Sonny, 


We are accepting your check #17902 dated April 16, 1975 in the sum 


of $44,960.13 under protest and without prejudice to our right tc 
recover all sums due us. 


Very truly yours, 


KNIT-AWAY INC. 
REGISTERED wo., 909695 , ee 


— — 
Value 3 hw $ | $ A 
» Dei sn ۴ SH ) ? 
Š Reg Fee $ 7 d Rece $ (+ \ j 
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Exhibit "F" to Petition 46a 


TRIPLICATE INVOICE 


Kni l. '-A vu Inc C. P.O. Box 740, Raeford, North Carolina 6 


i وی‎ nm ee eh 
La We FCLSTFR Chie 0٣٣٤٥ 
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= | | ME TE | 
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| | تو‎ t T| DUE 17078.40 


Continuing Guarantee under the Textile Fiber Products Identification Act Filed with the Federal Trade Commission 
Continuing Guarantee under the Flammable Fabrics Act filed with the Federal Trade Commission 
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TRIPLICATE INVOICE 


£ . T 
K n 1 t-A wa Fa 1 22 v P. O. Box 740, Raeford, North Carolina 28376 
e gh f Le Aa POSER CO. CA TE co 
To | اھ۰‎ ٤٠ & Wi STRCRLAND ST, | 
A | ۰ Së 
PHILA LPETA, Pa. | LGS) 
nU d 
[x ER UE a سا‎ véi [ Sum IS ASSIGNED D IS OWNED BY AND 'S PAYABLE TC 
SHIP le he FESI SEA ^ 74 ^1 i Eon oan mimm ni 
TO BéNCCCR & LESTECRLAND STe * us 
Lee s S 2 d 
anten, PA. " 7ت0‎ ‘SE RETURNS O? CU Oo f ۰." 
NO ANTICIPATION ALLOWED یہ ہے سے‎ 
NO RETURNS WITHOUT AUTHORIZATION 3 
TERMS | ORDER NO. | | CUSTOMER NO. — Ju SOLDB OMEN 5 “SHIP VIA | PS pate 
| r | | 
ees i 20 t 201-2 | n ot 19 5 fers 14 
* i: pct gre بس‎ Dance bao dac او‎ mena | کہ‎ ENE ہے‎ ٢ ج٣‎ Wee ]ا‎ TE s di HRK 
K Ribes uses ... A WEE J — 77 
| gredi (601575 CO DIER | 75| 3669.9 2.250 8705,02 
71 061575 Boo 242 | | 46 1402.5 2.256 3195.82 
| 20 704 601575 d ۹4 209. 9 2.250 (445. 30 
‘ 70 oo 1575 woe 5103 6 310.8 2.250 60. 50 
۰ 70769۱ 00 1575 per Kont | 235 1185.4 2. 250 2667.15 
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A mit 
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Continuing Guarantee under the Textile Fiber Products Ideniification Act Filed with the Federal Trade Commission 


Continuing Guarantee under the Flammablo Fabrics Act filed with the Federal Trade Commission 
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Kn 1 t- Av wa V. Inc. S. P.O. Box 740, Raeford, North Carolina 28376 
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6 = - - - r — — m— = dimus 
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17/0. 0 7621-67 NONE Me HENNTS 10-15-74 
| —r 7 E. سس‎ — m cmm ECH M: 5 wi Te D Lan irri E ne = d 


| 
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S WITHOUT ANTHIRIZATI ay 


Continuing Guarantee under the Textile Fiber Products Identification Act Filed with the Federal Trade Commission 
Continuing Guarantee under the Flammable Fabrics Act filed with the Federal Trade Commission 


Fr 


TNR : e 49a 
Exhfbit "F" to Petition 


TRIPLICATE INVOICE 
Knit-Awa y Inc. „o ee 740, neetora, North Carolina 68 

rd L W FOSTE? CO 

T HANCOCK A WESTMIRLAN 


0 ST 
| PHILADELPHIA, PA DEI 
-— 
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Monroe ab a ESI. $ : 
1/10, sica 206261-01 NONE "T mI 6-7 | 


لیت ہس ar‏ 


رس متا رت = شال D‏ کش 
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1575 zi N 
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Continuing Guarantee under the Textile Fiber Products Identification Act Filed with the Federal Trade Commissicn 
Continuing Guarantee under the Flammable Fabrics Act filed with the Federal Trade Commission 
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TRIPLICATE INVOICE 


Kn it-A W a y. In Ge. P. O. Box 749, Raeford, North Carolina 28376 


— 
soto | L W FOSTER CO 
SEH HANCOO. $ WESTMORELAND ST 7 
| PHILADELPHIA, PA ein 
سے‎ —— — — — — 
THIS ACCOUNT IS ASSIGNED TO. IS OWNED BY 4+0 IS PAYERLE TO | 
SHIP SANE 1 ا‎ GA ngen ' 


. lde (4i* DOE 
— Pal! ER فس‎ 

TO AHOM NOTICE MUST EE GIVEN CF NON Dëst ANÛ UF ۷۲ 
MERCHANDISE RETURNS OR CLAIMS OF ANY KING | 


NO ANTICIPATION ALLOWED ( —ZZEX- - 


NO RETURNS WiTHOUT AUTHORIZATION GUA RA: 
^ TERMS [ ORDER NO. ` [CUSTOMER NO. | I ___SOLDBY _ SHIP VIA Il ont 
1/10, 1760 206261402 WONT nm 75 ا‎ 78 
\ ۱ 

e mer —— T ساب دب می ز8ؤ‎ —— ~ ==- . = p ae - "n چ‎ 
— . — —— — — سات‎ m 
d | | P | | 
|707- i 
|867 |1575 | 2,25 69%.63 
| 1575 2. 25 3,095.65 
15 | 2.25. 3.87.28 
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Continuing Guarantee under the Textile Fiber Products Identification Act Filed with the Federal Trad3 Commission 
Continuing Guarantee under the Flammable Fabrics Act filed with the Federal Trade Commission 
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Exhibit ۴ to Petition 


TRIPLICATE INVOICE 


Kn 1 Ze Au wa AX Inc P. O. Box 740, Raeford, North Carolina 28376 
. E: وھ و سس ہیں ےی سم ات‎ 


51e 


soto | L $ FOSTER ۹ | 
TO: | HANCOCK ^ WESTMORELAND CO | 
| PHILADELPHIA, PA | REM MT 
| Ww” | 
A 5 Gei à 7 — we 
| THIS ACCOUN 1 A D AYASLE T 
SHIP SANE p DIN مہوت — سے‎ a 
TO — i i 
E tal: CARLA de ed 
TO WHOM NOTICE WUST BE 81 ` 0 
| MERCHAN TURNS MS 
NO ANTICIPATION ALLOWED Cm 1 
NO RETURNS WITHOUT AUTHORIZATION | 74,471 
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— — — — RA — 0ي‎ x اتی موچ جوم ہی‎ 
i 
| 26809 | 1575 | | e 20015 6, 83.88 | 2,25 9.121.065 
° 1575 | | 41 47073 | 2,491.7¢ 2.25 | 95.383.283 
| 1575 | || dM 26.86 | 2,25. ...1, 554,06 
DE ۱ | | | | ID d'Be: 
| | | | | | | 16. 5597. 78 
| ! f U 
| | i 
| | | | D 
| | | | | 
| | | | 
| | t 
| | 
I | | | | 
| 
| | 
EL = AX 
e Der O FO 80101:15 11111۲+1۴ AUT ER e d 
Continuing Guarani r the Textile Fiber Products Identification Act Filed with the Federal Trade Commission 


Continuing Guarantee unuer the Fl amable Fabrics Act filed with the Federal Trade Commission 
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Exhibit "F" 


Kn it- Away, Ir n e P. O. Box 740, Raeford, North Carolina 28376 


— سوا‎ 
san] Le Se FEST £8. 
TO HANCECK t wCSTHERLANE ۰ 
FRILAOCL PHIL, P^. 
* T Kä 7 = 
HIP t. 9. FOSTER ce. 
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FHIL&DELF- T^, v5, 


NO RETURNS WITHOUT AUTHORIZATION 
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to Petition 924 
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0047000 
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E ا‎ Sg T NI dra | 
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| MERCHANDISE RET URKS 0 0R CLAIMS OF ANY KINU 


NO ANTICIPATION ALLOWED Ir "i 


109225 

TERMS | ORDER NO. | CUSTOMER NO. ` Sege — — | SHIP VIA I ایت‎ 
| | | | E 2 ۱ 
liste Sieg 206590 61 | CHUCK HCRINA Lä "i 
rege? 2 TT TFT * NERA M. NM at TT me 5 „ Fan ۹ 
َال‎ — 7 . Fee a E ee | 8 „ 
107924 064575 000 ۱ | | 0.0 Z. 200 285. $0: 
2024 001575 COO 3139 | | 26 1023. 2.206 2251.70 
| 707924 (01575 [CEC [4134 | | 1 922.4 ` 200 2٥+38) 
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dentification Act Filed with the Federal Trade Commission 
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Exhibit "p" 


| 
1 
| 
| 
! 
ł 
i 
| 
| 


| ANT DUE +3 


| 


53a 


Ea nipit F to Petitior 


TRIPLICATE INVOICE 
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Kni t-A way, In C. P.O. Box 740, Raeford, North Carolina 28276 
es — - de E 
SOLE Le V. FOSTER CC. "0 6 
TC HANCOCK € WCSTMORLAND ST, | 
| [ ١۲8 
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TERM ROCR NO CUSTOMER NO | ^. SOLD BY 1 SHIP VIA _ DATE 
1/10 NETOO 2065+ 0- 01 | CHUCK HCRINA 115.4! Hi by qs 
, T wem Tyr mmy v — چیہ ھا‎ d "rm بی‎ Ra T — — 
. — EQ M uU BLUE E ےت ال‎ PE "5 0 w کہ یر‎ A 
769169 00 1575 |000 (2267 | | | Sq 27.8 2.200 6 
| | | | | | | 
| | | | | 
| } | i 
| 
| | | 
| | | | | 
l | | | 
| | | | | 
| | | | 
| | | 
| i | | | | | 
| | | 
i I 1 
| | kk? | | 
| | | | | 
| | | Po alist M | 10 % ups! — 2711.20 
— ا ل ا‎ ee KT E 


Continuing Guarantee under the Textile Fiber Products Identification Act Fiied with the Federal Trade Commission 
Continuing Guarantee under the Flammable Fabrics Act filed with the Federal Trade Commission 


Exhibit "F" 


IVOICE 


TRIPLICATE I? 
P. O. Box 740, Raeford, North Carolina 28376 


Knit-Away, Inc. 


59a 


3 
L Ww FCSTCR CG 004708 
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PRILADELPHI fe (۸ . 
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N "4 
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r Wë 4 
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ںیہا ہت امہ سے رر ` ` سوہ‎ Woke RE "m Kei "! Ser? WAN EA ' 
FÉ. 90 Die" GE int: . 7 ef Auf . . . — مضہ دسا‎ > 
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TRIPL ICATE INVO 


Knit- Away, Inc. P. O. Box 740, Raeford, North Carolina 28376 
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X F" to Petitior 82a 
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GENERAL ARBITRATION COUNCIL 
OF THE TEXTILE INDUSTRY 


"E Gg A em e em ep e em em x‏ — دہ ےہ ےہ ہ صد جہ دہ دج دي ج ےد ددہ 
KNIT-AWAY, INC,,‏ 
DEMAND FOR ARBITRATIC J‏ 
Claimant, AND NOTICE OF INTENTION‏ 
TO ARBITRATF‏ : 
-and-‏ 
L. W, FOSTER SPORTSWEAR CO, o INS,,‏ 
Respondent,‏ 
lie — T 4 mp e e ep am 2 wm e x‏ 


Claimant, KNIT-AWAY, INC, ("Knit-Away") hereby 
demands arbitration of controversies which have arisen between 
it and respondent, L. V. FOSTER SPORTSWEAR CO., INC, ("Foster") 


out of the following written contracts: 


CONTRACT NUMRER CONTRACT DATE 
206261.01 9/12/74 
206261.02 9/12/74 
206261.03 9/12/74 
206540.01 9/26/74 
206542. 00 9/26/74 
206543.00 9/26/74 
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86a 


206261 


206545 


« J6622 


206605 


206544. 


206604. 


206608. 
207065. 
207066. 


207073. 


CONTRACT NUMBER CONTRACT DATE 


. 04 


01 


01 


00 


01 


.01 


01 


00 


00 


00 


10/9/74 
11/1/74 
11/12/74 
11/15/74 
12/3/74 
12/3/74 
12/3/74 
2/6/75 
2/6/75 


2/17/75 


Each of the aforementioned contracts contains 


the following provision for arbitration: 


"15. ARBITRATION: Any controversy arising 
out of or relating to this contract, shall be 
settled by arbitration in the City of New York in 
accordance with the Rules then obt ining of the 
General Arbitration Council of the Textile Industry. 
The arbitrators sitting in any such controversy 
shall have no power to alter or iodify any express 
provision of thís contract, including without 
limitation, the provisions of paragraph 6 applicable 
to Claims, or to render any award which by its 
tetms effects any such alteration, or modification. 


Exhibit "H to Fetition 


The parties consent to the jurisdiction 

f the Supreme Court of che “tate of New York, 
and of the Urited States District Court for the 
Southern District of New York and, this sale 
de ing an interstate commerce, to jurisdiction 
under the Federal Arbitr^tion Act as well as 
the arbitration statutes of the State of New 
York, for all purposes 1 connection with said 
arbitration. The parties further consent that 
any process or notice of motion or otner 
application to either of said Courts or a Judge 
thereof, may be served inside or outside the 
State or Southern District of New York by 
registered or certified mail return receipt 
requested or by personal service provided a 
reasonable tir or appearance is allowed, or 
in such other manner as may be permissible under 
the Rules of said Court, 


Seller shall have all rights to provisional 
remedies which it would have at law, notwith- 


standing the existence of this agreement to 
arbitrate " 


RELIEF SOUGHT 


In accordance with the express written terms 
of the contracts, Knit-Away sold and delivered, and Foster 
purchased, certain fabric of the description, at the price and 
subject to all of the terms set forth in said contracts, Never- 
theless, Foster has, without justification, failed and refused 
to pay Knit-Away the purchase price for the fabric so purchased 


by it, 


85a 


referred to as merchandise) at the total contract 


price of $380,100.15. Foster admits (paragraph 3 
of its answer) that it received all of these 
contracts and that it used all or virtually all of 


the fabric delivered under those contracts in ran- 


— 
2 


ufacturing men's wearing apparel. Each and every 
one of the 20 written contracts* to which I have 
referred contain the following provisions: 

"TERMS AND CONDITIONS OF CONTRACT 


"This confirmation is given subject tc 
all of the terms and conditions on the face 
and reverse sides hereof, including the 
provision for arbitration and exclusion of 
warranties, all of which are accepted by 
Buyer, supersede Buyer's order form if anv, 
and constitute the entire contract between 
Buyer and Seller. Buyer shall be deemed to 
have assented to all of the terms and con- 
ditions hereof, and this confirmation 
shall become a contract for the entire 
quantity specifiea either when (a) this 
confirmation is signed and returned by 
Buyer to Seller and cecepted in writing 
by Seller, or (b) Buyer receives cnd 


contracts have been reduced in size in photocopying. The 
-ontract, as well as originals of other exhibits car 
furnished to the Court with the understanding that they be 
to counsel upon the rendering of a decision in this 
oceeding 


returned 


Affidavit of Larry McDonald 


retains this confirmation without obiec- 
tion for ten davs, or (c) Suver accepts 
delivery or all or any part of the mer- 
chandise ordered hereunder, or when 
Buyer has given to Seller specifications 
of assortments, delivery dates, snipping 
instructions or instructions to bill and 
hold, or when Buyer has otherwise es- 
sented to the terms and conditions 
hereof." (Emphasis supplied) 


"15. ARBITRATION: Anv controversv 


arising out of or relating to this con- 
tract, shall be settled bv arbitration 
in the City of New York in accordance 
with the xules tnen ootaining of the 
General Arbitration Council of the 
Textile Industry, The arbitrators sit- 
ting in any such controversy shall 

have no power to alter or modify any 
express provision of this contract, in- 
e lud in- without limitation, the pro- 
visi-as of paragraph 6 applicable to 
claí.s, or to render any award which 
by its terms effects any such altera- 
tion or modification. The rerties 


consent to the jurisdiction of the 

Supreme Court of the state of New York, 
and of the United States District Court 
for the southern District of New York and, 


this sale eing an interstate commerce, to 
to jurisdiction under the Federal Arbitra- 
tion Act as well as the arbitration statutes 
of the state of New York, for all purposes 
Tn connection with said arbitration. he 
parties further consent that any process 

or notice of motion or other application to 
either of said Courts or a Judge thereof, 


may be served inside or outside the State 
or Southern District of New York by 


Affidavit of Larry McDonald 


registered or certified mail, return re- 
ceipt requested, or by personal service 
provided a reasonable time for appearance 
is allowed, or in such other manner as 
may oe permissable under the Rules of 
said Court. 

"Seller shall have all rights to 
provisional remedies which it would have 
at lov, not: it fs tand ing the existence of 
chis agreement to arbitrate." (Emphasis 
supplied) 


Knit-Away's Demand specifically refers to sixteen 
(16) of the 20 contracts hereinabove referred to 
and makes it clear that the disputes as to which 
arbitration is sought relates to those contracts, 
Under these circumstances, it is crystal clear 
that Knit-Away and Foster are parties to written 
contracts which require arbitration of disputes 
and any contention by Foster that it is not a 
party to agreements to arbitrate is patently 
frivolous; 

(b) Foster has itself admitted and acknowledged 
that Foster and Knit-Away are parties tc written 
agreements to arbitrate in that Foster itself 


initiated arbitration proccedingsat the Americen 


Arbitration Association with respect to disputes 
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relating to the fabric referred to in these contracts. 
Such arbitration was initiated by Foster in the 
Philadelphia Regional Office of the American Arbitra- 
tion Association and it was Foster's unilateral 
discontinuance of that arbitretion proceeding which, 
among other things, prompted the institution by 
Knit-Away in New York of the arbitration proceeding 
in question, Having itself sought arbitration of 
disputes between it and Knit-Away, and having itself 
alleged that arbitration was required because of 
the existence of written agreements to arbitrate 
such disputes, it is incredible that Foster should 
now make it necessary for Knit-Away to seek the 
help of this or any other court in compelling 
Foster to arbitrate such disputes, 

In addition to claiming that there is no valid w 

to arbitrate disputes, Foster has said 

tration sheuld not be directed because there was a superseding 

modification of the contracts and because there was an accord 


and satisfaction. I am advised by Knit-Away's counsel and 


verily believe that these defenses go to the merits of the 


dispute and, therefore, as a matter of law, must be decided by 


the arbitrators and may not be decided by this Court in 
proceeding. In the factual recitation which follows in 

of this affidavit, I will therefore, deal only very 
briefly 
leaving it to our attorneys in their Memorandum 
tablish that such defenses are not to be cons 


Court in this proceedin 


LE 


THE BACKGROUND 


4, I have already er imerated in 
affidavit (and there is also enumerated in paragraphs 3, 
5 of the Petition) the circumstances surrounding the making of 
the contracts in quertion, I have also alluded to the particular | 
provisions in those contracts which are relevant in this pro- 
ceeding. By way of a brief recapitulat 
here with a series of transactions betwe 
textile indu transactions which extend over c 
of many months beginning in September of 1974, and cone lud ine 


in February of 1975 During this period of time Foster pur- 


chased approximately 195,€21 yards of fabric at the total 


contract price of $380,100.15. 411 these transactions are 
evidenced by a series of 20 written contracts all of which are 
annexed to the Petition as Exhibit "A," 11ھ‎ of the contracts 
are numbered and dated and the date which is set forth on the 


face of the contract is the date on which the contract wes 


I here list the contract numbers, dates and the quantity 


fabric livered under each contract invo) in the arbitratio 


CONTRACT NO. DATE OF CONTRACT UANT ITY 
2200 — E E ILLA 


206261.01 9/12/74 10,000 Yards 


9/12/74 17,500 
9/12/74 17,500 
9/26/74 20,400 


i> 


9/2877. 


9/26/74 


20,000 
30,000 
11/15/74 7,000 


ey art 10,000 
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CONTRACT NO. DATE OF CONTRACT QUANTITY 


206605.01 12/ 3/74 10,000 
2 01 12/ 3/74 20,000 


207065.00 2/ 6/75 1,761 


As the answer concedes, all of the contracts were received 
Foster and as the answer also concedes, Knit-Away delivered 
merchandise under these contracts, merchandise which (again 
concededly) was used by Foster in the manufacture of garments, 
it is, therefore, seen that in this case (involving disputes 
between merchants in the textile industry) these documents be- 


11 


came the contracts between the parties because Fos ter received 
I 


and retained the same without objection for ten (10) days and 


4 "^ e i EL "ERI Ta "w^ ۰ e ci رہ ا۹ ۹م ہے‎ a a 
also, end independently, because Foster accepted delivery oi 
1 7 ۲ 3e - 1 — D 
all or : part or the ercühangdise order rt T. t I > 
* T wn 14, aten ate "hao — $ 1 ies dicus I. 
that Foster did not also sign the contracts is, therefore, in 


material because siening the contrects is only one of many ways 


in which these documents would become a contract between the 


parties It is clear, on the documentary evidence and on the 


imiccinn ir ^o 
admissions in the nts became con- 


under either two alte re (and 


Ea A ۶ 
dent) provisions, retention without 


objection and/or acceptance of 


of the 


fabric ur 


an invoice 


covering among other 


+ 


to the contract 


ict 
invoices 
arbitra- 


when 


cepted, and used 


Le ۱ 17 
pursuant 


on the 1n- 


1f additional evidence is needed, that the parties 


were operating under and pursuant to these written contracts 


6. In or about the 


complain about some of the fabric which had been delivered to 


it under the invoices and contracts jove-referred to, By 


1975, most of the invoices hed matured and 
past due and owing from Foster 


mately 82890 nnn nn 


, 
Knit-Away 35 e count c the above-mentioned 


indebtedness and th paymer 7 plied agair the oldes 


ccording to Fc 
records), Foster sent its check for و‎ 960. 13 to Southeas 
Financial Corp. (This company acted as Knit-Away's Factor 


respect of the invoices rendered to ster in these trans 


Attached to the check was mi ince s tement and 


*The remittance statement att 


a 


achad o ebe zs Le purports tae 


specify the amounts claimed as offer against the indebtedness 


on next p 


against L. V. Foster swear Co 


„% AME», 
arising from shipments 


presented by invoices 
and credit memos attached," 


ordance with the Uniform 


idorsement: 
"We are accen 

sum of $44 

prejudice 

due us," 


(Footnote cont. from preceding 


M IER 


which would otherwise be due fror ٤ o Knit-Away; generally 
describes the basis and refers to 
certain attached particularize the 
fabric involved in Fost im The schedules set forth 
the invoices (identifvi by invoice number) under whi 


wh 
the fabric was delivered b ster to Knit-^vay, it being con- 


e 


1 
} 


C si 


+ 


enc 


pl 


“ece 1 


(Footnote cont. 


Away's 


receipt requested) (Exhibit "E" to the Pet 
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1 حم رہہ 00ھ‎ 1 "n" 
check #17902 wi ing accepted "unc er protest and without 
| 
rej dice t^ ووو‎ 4 € E en HAAA 74 Crm j sve "n 
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April 21, 1975, pursuant to Section 1-207 of the Uniform Com- 


of Blank, Rome, Klaus & Comisky) an arbitration pro- 


ceeding in Philadelphia before the American Arbitration 


tion in which, among other things, Foster claimed that Knit-Away 


was indebted to it for an amount in excess of $321,000.00 which 
Foster claimed represented "direct damages result ing fron 
sale by Knit-Away to Foster of defective merchandise and 


other consequential damages as shall be proper." The defective 


ferred to in the contracts and invoices involved in this proceed- 


U 


ing. Foster 


merchandise referred to is, of course, the very merchandise re- | 
s claim in this regard was set forth in its Demand | 
tij 


tte 


for Arbitration, a copy of which is annexed hereto as Exhibit “A, 
The institution of this arbitration proceeding by 
Foster conclusively establishes that Foster's im that there 
no valid agreement to arbitrate in effect between the parties 
completely specious and without the slightest 
As above noted, the institut 
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osequent to the delivery ۰ the letter 


an acknowledement on Foster's 
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claim of accord and satisfaction, 


8. By letter dated May 2, 1975, Foster's attorneys 


, , 


wrote a letter to the American Arbitration Association in 


Philadelphia (Exhibit "B" to this affidevit" in which they 


requested the American Arbitration Association to: 


filed in 
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the above matter without prejudice," 


It is obvious that the claim for damages in the arbitration 


withdrawn "without prejudice" because Foster and its counsel 


really have no faith in their claim of "accord and satisfaction’ 


and they do not wish to be foreclosed 


for damages by withdrawing it "with prejudice 


Subsequent to the withdrawal by 


tion in Philadelphia, Knit-Away commenced its arbitration here 


in New York. 


FOSTER'S POSITION IN THIS PROCEEDING 


9, In its Answer, Foster sets forth three (3) offir- 


mative defenses 


7 


to the Petition. Foster first claims that it 


"never agreed in writing" to submit the subject matter of the 


Petition to Arbitration, In addition, Foster cle ins that its 


payacat of $44,960.13 constituted an accord and satisfaction 


and, thus, rendered moot the damages alleged in Knit-Away's 
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Petition. Finally, Foster asserts that 
agreement between the perties; however, 
such written agreement or enumerate the 


agreement, 


10, Knit-Away's attorneys edvise re and I verily 
that Foster's second an rc i ive defenses, 
set forth in its Answer, must be stricken as being insuffici 
since they deal with the merits of the controversy 
perties and, therefore, are matters which must be left for 
arbitrators to mine I am further advised by Knit-Awa: 
attorneys that they will be subnitting a memorandum of law 
petition which will show tha 
ort of the proposition that a 
an action to compel arocitration is me 
ing whether the party seeking arbitration 
which on its face is governed bv the contrects between the 


between the parties, Moreover, as I am advised and 


"oust in the Petition of Raprer 


S.D.N.Y. 1954), held that the 


to whether there was an accord 


Affidavit of Larry McDonald 1172 


the mutual cancellation of an agreement are matters to be deter- 
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mined by the arbitrators and not the Court. Thus, even though 


there is no question that Knit-Away's acceptance of Foster's 


check pursuant to the Uniform Commercial Code Section 1-207 


(and the terms of the contract between the pai 


| 
possibly constitute an accord and satisfaction, this issue | 
| 


must be left for determination by the arbitrators., 


CONCLUS ION 


11. In view of the fact that Foster itself recognized 


the contractual obligation to have disputes between it and | 
Knit-Away determined in arbitration, the contention that there is | 
| 
| 


no written agreement requiring arbitration is patently frivolous 


Even if Foster had not 


and withcut the slichtest basis in fact 


r acknowledging the exist- 


comenceu its ovn arbitration (there 


ence of v 


sl 


agfeements. The law is clear, in addition, that the vourt's 


function in an action to coupel arbitration is Limited 


j 
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rerely ascertaining whether the party ceeking ead np Lë 
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making a claim which on its face is governed by the contract and 


that all issues relating thereto must be left for the arbitrators 


| 
| to determine, L 
| 
| WHEREFORE, it is respectfully requested that Knit- 

| Away's Petition be granted and that this Court issue an Order 

| compelling Foster to proceed in the pending arbitration proceed- 

ing and directing that the arbitration proceed in the manner 

provided for in the agreements between the parties, together 

with such other, further and different relief as to this Court 


shall seem jus and proper, together with the costs and disburse- 


ments of this proceeding. 
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KNIT-AWAY, INC. 
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Dear Mr. Coble: 
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In its petition herein, Knit-Away alleges 
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concerns "a series of twenty (20) contracts .. 


This is incorrect. 


The facts are at in August, 1974 Foster orally 
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for certain textile goods and 
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There was no written agreement between the parties 
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&s the cases hold, the documents and the acts and course of 

conduct of respondent thus gíves rise to binding agreements to 
arbitrate disputes,  Paranthetically, it should be noted that 
the Court has been furnished with the invoices which were, in 


fact, rendered pursuant to these contracts, The invoices, on 


their face, recite that they are "invoices" 


G., As I am advised by Knit-away's attorneys and verily 
believe, the courts in this State have repeatedly taken judicial 
notice of the way in which merchants in the textile industry buy 
and sell textiles, which is the way the parties acted in this 
case, <A buyer orders merchandise, If the .elier wants to deal 
with the prospective buyer, he advises the buyer that he (the 
seller) will prepare his industry standard form of contract 
(confirmation) (which invariably contains a provision for 
arbitration of disputes*) which the seller will then send to the 


buyer, The contract invariably contains a number of provisions 


*The members of the textile industry long ago decided that 
disputes involving the quality of textile products (in this case 
Fos ter claims that a latent defect exists in the textiles in 
question) should be decided by experts in the Ed, For that 
reason, the members of the industry long ego decided to have 
their disputes determined in arbitration by arbitrators who were 
knowledgeable textile men, 
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or a reasonable period of time (Uniform Commercial Code 
Says a period of 10 days is a reasonable period of time), or it 
can be accepted when the buyer accepts delivery of all or part of 
the merchandise referred to in the contract, or it can be accepted 
when the buyer has given to the seller specifications of assort- 
or it can be accepted when the buyer 
| 
in any other way manifests assent to its terms,* In this case, the 
| 
» 
contracts (confirmations) on their face provide for all of these | 
| 
alternative methods of acceptance aiid in this case, | 


that the confirmations (contracts) were received and retained 


without objection at any time and it is also conceded that the 
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| buyer accepted delivery of all the merchandise specified in the 


confirmations (contracts). To argue that there are no written 


contracts under these circumstances is pure sophistry. To claim 

i | ; 30 
that there were only oral ntracts involving this sale of 
that there were only oral contracts involving this scele of 


hundreds of thousands of dollars of textiles is absurd, 


S fabric also from other 
NC., Burlineton Industries, etc. 
I understa: that each of these fabric suppliers use virtually 
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| *I understand that Foster purchas 
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companies such as J, P, Stevens I 
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the identical form of contract (confirmation) as was used in this 
1, most important, use it precisely in the same fashion, 
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judicially noticed textile practice. 
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Sworn to, before me, 
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Petitioner having moved this 


pelling the Respondent to arbitrate and 


issues having been duly heard, and the 


E, Stewart, Jr., D 


sion, it is 


ORDERED, ADJUDGED AND 


H 
KNIT-AWAY, INC. to compel L. W. 
arbitrate be granted; and it is 

ORDERED, ADJUDGED AND DECREED that the Petitioner and 
the Respondent be and they hereby are directed to proceed to 
arbitration of the controversy between them in accordance with 
the Petitioner's Demand for Arbitration and Notice of Intention 


to Arbitrate, 


Dated: New York, N.Y., 
October ıa , 1975 
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